The third count against Picard stemmed from payments she received from US fertility lawyer Hilary Neiman, who sent surrogates to foreign countries for in vitro fertilization and then looked for prospective parents. Neiman would tell prospective parents that the original couple had backed out and falsified pre-birth orders to get around the US adoption process. (Neiman and her associates were convicted in 2011 and served time in jail.)
Canadian recipient couples paid as much as $149 000 to assume the surrogacies. On three occasions, Picard, who says she was unaware of the deception, found parents for Neiman and was paid $31 000 in "referral fees." Because Picard accepted money but provided no consulting services to parents, she was deemed to have violated the Canadian law.
Diane Allen, who heads the patient support group Infertility Network, believes the connection to Neiman might explain why the government finally acted, after years of ignoring evidence of wrongdoing. "Would it have been embarrassing if they didn't do anything?"
The crown prosecutor acknowledged that Picard had shown remorse by pleading guilty and that she had no criminal record. But he told the court that the violations had been "long, systemic and deliberate" and that Picard had "made efforts to conceal her actions." "There's no question that she crossed the line," said defence lawyer Frank Addario outside the courtroom. "But there will still be people who will be confused about the limits of the law and how to govern themselves."
He was referring to the fact that Health Canada has never released regulations stipulating what expenses can be legitimately reimbursed, which has created widely differing interpretations of what is legal. "Law-abiding Canadians should be able to know what the law is so they can act in accordance," says Françoise Baylis, Canada Research Chair in Bioethics and Philosophy at Dalhousie University in Halifax, Nova Scotia. Baylis has been pressing Health Canada for clarity without success.
Leader says that Health Canada has failed in its duty to define what is allowed. He points out that it's been 20 years since the Royal Commission on New Reproductive Technologies published its findings, almost 10 years since the reproductive act came into force and three years since the Supreme Court affirmed this was an important federal issue. "But the only way you discover whether you're doing anything wrong," he says, "is when someone complains or the RCMP is on your doorstep."
The fact that Picard and CFC were never charged for accepting money for their regular consulting services, which often involved helping intended parents find surrogates, raises the question of what the law's prohibition on "arranging" surrogacy actually means, says Sara Cohen, a fertility lawyer in Toronto, Ontario. "It's curious that in the cases where she was charged with paying a surrogate she wasn't also charged for arranging the services," Cohen notes.
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